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ABSTRACT

Overriding Mandatory rule is a new and widely
used notion in the legal literature of Iran, however,
neither its precise meaning has been explained and
distinguished from similar legal notions, nor its
scope of application has been defined. Therefore,
avoiding mistakes in the use of this fundamental
notion and unifying the research literature in this
field are the mainnecessities justifying thisresearch
from the theoretical perspective. From the practical
perspective, having regard to the fact that Iran has
been dealing with the sanctions, understanding
this notion and its scope of application could
help to protect national interests in international
commercial disputes related to the sanctions; with
this explanation that the sanctions enacted by third
countries are defined as an overriding mandatory
rule. In this research, employing the descriptive-
analytical research methodology, a meticulous
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examination of both library and internet resources relevant to the subject
matter was undertaken. The research findings affirmatively demonstrate that
“overriding mandatory rules” are substantial rules claiming to be governed in all
situations defined under their scope of application, regardless of the governing
law and its content; and have significant differences and distinctions with
similar notions such as “the rule of conflict of laws”, “mandatory rules”, and
“International public policy”. The scope of application of overriding mandatory
rules is explicitly defined in the rule itself based on the location, time, and
subjective criteria; if it is not, the dispute resolution authority should decide.
Even in the cases where the scope of application of overriding mandatory rules
has been defined explicitly, the dispute resolution authority shall determine the

scope of application to the extent which is necessary to achieve its goals.
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[Extended Abstract]

Overriding Mandatory Rules are substantive rules that claim to be applied to all
situations that fall within their scope, regardless of what the governing law is,
and even more so, regardless of the content of the governing law. This notion
is a new and widely used notion in the legal literature of Iran, however, neither
its precise meaning has been explained and distinguished from similar legal
notions, nor its scope of application has been defined.

Having regard to the fact that this concept has not been extensively utilized
in the legal academic literature written in Persian, thus, ensuring its accurate
usage, avoiding misconceptions in the use of this fundamental notion, and
unifying the research literature in this field are the main necessities justifying
this research from the theoretical perspective. From the practical perspective,
it is noteworthy that Iran has been subject to sanctions enacted by the third
countries, namely the United States, which are considered as an illustration
of the Overriding Mandatory Rules in international arbitrations. Therefore,
comprehending this concept and its scope of application could help to
safeguarding national interests in international commercial disputes related to
the sanctions.

In this research, employing the descriptive-analytical research methodology,
a meticulous examination of both library and internet resources relevant to the
subject matter, including books, articles, and arbitral awards, was undertaken.
The research findings affirmatively demonstrate that “Overriding Mandatory
Rules” are substantial rules claiming to be governed in all situations defined
under their scope of application, regardless of the governing law and its
content. The European Convention on the Law Applicable to Contractual
Obligations (Rome Convention 1980), the European Union Regulation on the
Law Applicable to Contractual Obligations (Rome Regulation I), the Swiss
Private International Law Act (SPILLA), and the Restatement (Second) of
the United States of America are among the legal documents and instruments
that mentioned the concept of Overriding Mandatory Rules. Additionally, the
resolution of the Institute of International Law regarding '"The Autonomy of
the Parties in International Contracts Between Private Persons or Entities' and
the 'Legal Guide on Drafting Up International Contracts for the Construction
of Industrial Works' by the United Nations Commission on International Trade
Law (UNCITRAL) also address this concept.

Overriding Mandatory Rules have significant differences and distinctions
with similar notions such as “the rule of conflict of laws”, “mandatory rules”,
and “International public policy”.

Overriding Mandatory Rules are different from “Rules of Conflict of Law”
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in terms of nature. The rules of conflict of law are procedural rules, which
determine the governing law of a legal relationship, whereas the overriding
mandatory rules are substantive rules that are applied without applying the rule
of conflict of laws.

"Overriding mandatory rules" are different from "mandatory rules" in
terms of the origin of their creation. Mandatory rules can be applied because
they belong to a national legal system which is determined to be applied by
the rules of conflict of laws, and that legal system requires compliance with
those mandatory rules in any case. While the enforceability of the Overriding
mandatory rules is not contingent upon the fact that the legal system that
enacted them governs the dispute. Instead, the requirement to apply them to a
legal relationship arises solely from their content and purpose. In other words,
the mandatory rules do not claim to be applied internationally and outside of
the legal system to which they belong and therefore become inapplicable when
the parties choose another foreign legal system. But the overriding mandatory
rules exactly claim to be applied internationally, even though, if the parties
choose a different governing law or if the rules of conflict of law determine
another governing law apart from the legal system that enacted the overriding
mandatory rule.

The Overriding Mandatory Rules differ from the “International Public
Policy” in various aspects, and for many reasons.

-None of the legal documents referring to overriding mandatory rules, have
stipulated that the overriding mandatory rule shall be a part of the principles of
public policy.

-Amidst the reasons related to the rules of conflict of laws, the principles of
international public policy of a country are narrower than the rules of public
policy of that country.

-Overriding Mandatory rules are written, while it is not necessary for the
principles of public policy to be written.

-Scope of application of principles of public policy are domestic, i.e., where
applying a rule from a foreign governing law, would lead to an unacceptable
result in the country that establishes a public policy, the courts must disregard
that rule from foreign law according to that public policy. However, in contrast,
the scope of application of overriding mandatory rules are transnational, that
is, an overriding mandatory rule is applied beyond the borders of the country
enacted it.

-The defensive nature of the application of principles of public policy as
opposed to the aggressive nature of the application of overriding mandatory
rules.
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-To apply overriding mandatory rules, it is not necessary to recognize the
governing law, since these rules are applied irrespective of the governing law. In
contrast, recognizing the governing law is necessary for applying the principles
of public policy.

The scope of application of Overriding Mandatory Rules is explicitly defined
in the rule itself based on the location, time, and subjective criteria; if it is not,
the dispute resolution authority should decide. Even in the cases where the
scope of application of Overriding Mandatory Rules has been defined explicitly,
the dispute resolution authority shall determine the scope of application to the
extent which is necessary to achieve its goals.
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